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MEMORANDUM
To: Pete Kremen
County Executive
And to: Natalie McClendon
From: Randall J. Watts
Chief Civil Deputy
Prosecuting Attorney
Re: The Appointment of Ward Nelson

Date: January 6, 2010

The appointment is legal and was done in accordance with the County Charter and County
Code. I could end right here but I do want to address the issue raised by Ms. McClendon.

I have reviewed the Attorney General Opinion of 1965, No. 20. And after careful
consideration I find that it does not pertain. The Attorney General was reviewing a different situation.
Secondly, an A.G.’s Opinion is not binding but is only meant to give guidance. I might point out that
the 1965 opinion overruled an earlier AG who had come to an opposite conclusion with regards to
whether or not a Board of County Commissioners could appoint one of its own to a vacancy as the
clected Sheriff. As such, it is clear that there is a difference of opinion on that issue. But their question
in 1965 was entirely different. Their question was “May a Board of County Commissions appoint one
of its own members to fill a vacancy existing in the office of county auditor?” And secondary to that
question was, “Can a Councilmember resign with the assurance that the resignation will only be
effective if they receive the appointment?”
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offices at the same time. As such, there is no conflict. The appointment is legal. It was done in
accordance with the procedure established in both the County Charter, and Ordinance. 1 hope this
answers your question.

RIW:tz
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In review, the Attorney General reached a negative conclusion to both of these questions.
So then why does that opinion not control? First of all the Council did not make the appointment. The
appointment was made by the County Executive. Thus he was not appointed “by one of his own.” And
secondly, the appointment is to take affect after the current term expires. There is no resignation. At the
time the appointment becomes effective he is no longer a Councilmember, not because he resigned to
take the appointment, but because his term expired. As such, at no time does he hold two elected
offices. Thus, the analysis provided in the AG’s Opinion simply does not pertain to our circumstances.

ANALYSIS

It is a well established common-law principle that a public officer may not simultaneously
hold two incompatible offices. While there is no universal criteria of what is incompatible, the
determination rests upon the circumstances of each case.

Consequently, it is very fact specific as to whether or not a councilperson could in fact
hold two offices. But that is only academic, under our circumstances Mr. Nelson will never hold two

offices simultanecously.

A member of an appointing body is ineligible for appointment to a conflicting office by
that body, even through his own vote is not essential to the appointment.

This clearly does not apply in that the Council did not make the appointment. They
deferred to the Executive. So Ward Nelson was never appointed by the Council.

Additionally his appointment is not to a conflicting office in that he does not hold two
offices at the same time.

It is very clear that the Attorney General in his opinion was looking at a different set of
facts and his opinion was fact specific. That is particularly true when he dealt with the issue of a
resignation. The AG opined: “Given this particular stipulated factual situation, we believe that the
situation would in no manner be changed.” Thus, if you change the facts, you change the opinion.
Remember under their facts the resignation would only be effective if he received the appointment.
Under the facts that we have, there is no resignation. Ward Nelson’s term expired and it expires prior to
the appointment taking effect. So it is very different factually.

SUMMARY

The AG’s Opinion does not control our situation. The appointment of Ward Nelson to the
County Council was not made by the Council. And there was no resignation by Ward Nelson with the
understanding that he would receive the appointment. And Ward Nelson will not hold two elected




